





VoL. 79 


CENTRAL LAW JOURNAL 295 








Central Law Journal. 


ST. LOUIS, MO., OCTOBER 23, 1914 








MANDAMUS GRANTED, THOUGH THERE 
IS REMEDY BY APPEAL. 





The case of State ex rel. v. District 
Court, etc., 148 N. W. 463, in Supreme 
Court of Minnesota, appears to have been 
decided upon less technical, but more prac- 
tical lines than was that of Ex parte Roe, 
34 Sup. Ct. 722, referred to in 79 Cent. L. 
J. 38. 


In the latter case mandamus was denied ' 


to cure an alleged error in refusal to re- 
mand where the question was one of pure 
law, because it was said that whether the 
refusal by the trial court to remand “was 
right or wrong it was a judicial act,” and 


not subject to correction by mandamus. 


In the Minnesota case there was refusal 
by the lower court to entertain jurisdiction 
of a suit in tort between non-residents, 
where the cause of action arose outside of 
the state. To review this ruling plaintiff 
applied to the Supreme Court for a writ of 
mandamus, 

To the claim that plaintiff had a remedy 
by appeal the court said: ‘Counsel for re- 
spondent cite ample authority for their 
proposition,” * * but “we are of the 
opinion, however, that, when there is no 
discretion in the district court to decline 
jurisdiction, and the question arises at the 
commencement of the trial, and the record 
properly presents the question, mandamus 
is an appropriate remedy. We are not 
without aythority. See Golden Gate Tile 
Co. v. Superior Court, 159 Cal. 474, 114 
Pac. 978, and cases cited.” 

The coyrt goes on to say: 
accord with the tendency of the cases. 
Mandamus lies to determine the place of 
trial of a givil action, though the question 
is one of Jegal difficulty, upon which the 
trial court must pass, and though the ques- 
tion of errpr in the decision may be raised 
on appeal. State v. District Court, 77 
Minn. 302, 79 N. W. 960. So mandamus 


“This is in 





lies to compel the district court to exercise 
its discretion, though the court exercises 
its judgment in determining whether dis- 
cretion is reposed in it, and though the re- 
lator might have relief on appeal. State 
v. Otis, 58 Minn. 275, 59 N. W. 1015. It 
lies to compel the court to grant a jury 
trial, though the court, in the exercise of its- 
judgment, is of the opinion that the relator 
is not entitled to a jury: State v. Hart, 26 
Utah 229, 72 Pac. 938.” 

For cases in seeming accord with the 
above may be cited. Floyd vy. District 
Court, Nev. 135 Pac. 922; Works v. 
Horner, 249 Mo, 58, 155 S. W. 405; State 
v. Superior Court, Wash., 131 Pac. 1136. 
And the federal supreme court will grant 
mandamus to compel an inferior court 
to assume jurisdiction of and to de- 
cide a matter within that jurisdiction. 
Interstate Commerce Com. v. United 
States, 244 U. S. 474. But, it will not, as 
we understand the ruling in ex parte Roe 
supra, compel such a court to refuse to 
take jurisdiction of a matter it has no juris- 
diction to decide. It will allow without 
jurisdiction a court to proceed with a case, 
though objection is made “at the com- 
mencement of the trial’ or before that, and 
though all it may do should be held coram 
non judice. 


It seems to us that the words “judicial 
act” as foreclosing the right to apply for 
mandamus are too technically viewed. We 
may conceive that there might be discretion 
in the higher court to refuse to issue the 
writ where an appeal could cause the ques- 
tion to be reviewed. For example, where 
it would be just as speedy to correct the al- 
leged error by an appeal and there are only 
other questions of law to be determined by ° 
an assumption of jurisdiction and not an 
avoidance of a jury trial, with questions of 
fact involved, the right of appeal ought to 
bring a denial of an application for manda- 
mus. But where the question of jurisdic- 
tion is timely raised mandamus ought to be 
granted, especially if a decision upholding 
what it claims greatly facilitates speedy 
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disposition of a cause before the _ trial 
court. ‘ 
It is true there were reverse proposi- 
tions in the federal and the State supreme 
courts, but the mandamus was denied in 
the latter purely because the remedy was 
by appeal, and it was conceded in the State 
court that the same remedy could have 
corrected the alleged error. No example, 
however, of love’s labor lost, and delay 
and expense along with it, could be pointed 
out more forcibly than in the question of 
remand, if the case should have been re- 
manded, than that shown in the federal 
decision above referred to. The situation is 
as shown in State v. District Court, supra. 


Neither in the federal nor the state 
court was there any real question of dis- 
cretion involved. ‘There was a pure ques- 
tion of law involved, and why error should 
not be corrected in the speediest way pos- 
sible, without making the existence of an- 
other remedy the test of refusal, is to de- 
clare without any sufficient reason there- 
for that, however much justice may re- 
quire, the remedies shall be exclusive one 
of the other, and not cumulative. Manda- 
mus is denominated one of the extraordin- 
ary writs coming under the superintend- 
ing power of higher tribunals so as to keep 
lower courts pursuing their functions with- 
in the even tenor of their jurisdiction. 
Statutory declaration to this effect, found 
in so many of our codes, should be given 
liberal construction. Its purpose is to 
avoid not only injustice by lower courts 
but a waste of time and expense to the 
state and to litigants and extraordinary 
remedies should not be deemed excluded 
upon narrow, technical construction. Be- 
cause ordinary remedies may present for 
review the very same questions as those 
raised by an extraordinary remedy, when 
this superintending control is invoked, 
should not necessarily exclude the latter. 

There is another interesting question 
raised in the case, viz: the right of a non- 
citizen to have his cause tried, whenever 
a citizen may, but the question seems so 





completely foreclosed, in the affirmative, by 
Chambers v. B. & O, R. Co., 207 U.S. 142, 
that it seems unnecessary to discuss it. It is 
to be noted, however, that the Minnesota 
court applies the principle to a suit for tort 
under the federal employers’ liability act, 
which is to say that an action thereunder is 
transitory in the same way as in any other 
case. Did the act of congress give to 
state courts of one state the right to try a 
cause of action arising in another state, 
even when brought by one non-citizen 
against another non-citizen? An answér in 
the affirmative is to say that the act in 
merely permissive jurisdiction takes no ac- 
count of where the cause of action arises, 
and regards the jurisdiction of state courts. 
a little differently than that: of federal 
courts in the enforcement of remedies un- 
der a federal statute. For example, we are 
inclined to doubt whether a non-resident 
thay sue a non-resident under a_ federal 
statute in a federal district upon a cause 
of action arising elsewhere. 








NOTES OF IMPORTANT DECISIONS 


NEGOTIABLE INSTRUMENTS LAW— 
PAROL EVIDENCE AS TO CONDITIONAL 
DELIVERY.—The Seventh Circuit Court of Ap- 
peals in construing section 16 of Negotiable 
Instruments Law, in the light of numerous de- 
cisions that parol evidence is admissible to 
show conditional delivery of a written instru- 
ment, seems to us to misapply the principle. 
Storey v. Storey, 214 Fed. 973. 

The facts showed that the son of the plain- 
tiff agreed that if his father would make gifts 
of money by way of advancements in antici- 
pation of his share in his father’s estate, he 
would give him promissory notes to be held 
only as evidence of the sums advanced from 
time to time. He gave his father several 
notes and his father brought suit thereon, and, 
demurring to the evidence to show such agree- 
ment, obtained judgment. This judgment the 
Circuit Court of Appeals reverses. 

The court cites the section of N. I. L. which 
provides that: “Every contract on a negotiable 
instrument is incomplete and revokable until 
delivery of the instrument for the purpose of 
giving effect to it. * * * In such case the 
delivery may be shown to have been condition- 





VoL. 79 


CENTRAL LAW JOURNAL 


297 








al, or for a special purpose, and not for the 
purpose of transferring the property in the in- 
strument.” The court observes that this sec- 
tion is merely “a codification of the general 
law in that respect as established by prepon- 
derant and sound authority.” But none of the 
cases cited goes to the effect, that with the 
performance of the condition the note is to be 
enforced in any other way than according to 
its purport. This ruling does not do this. 
It contemplates both a performance of the 
condition and then the instrument is to mean 
something else than what it purports to mean. 

As between the parties the failure to make 
the advancement would give the right to plead 
failure of consideration and, therefore, if there 
is consideration the instrument is to be en- 
forced. The instrument is complete and non- 
revokable when the condition of delivery is 
complete. In this case the condition having 
been performed, there can be no right to ¥ary 
its terms. 

One judge specially concurs on the ground 


that by Ohio statute the defense set up was 


authorized. 


DAMAGES—PUNITIVE DAMAGES _ DE- 
NIED WHERE WITNESSES TO INJURY 
ARE SYMPATHIZERS WITH PLAINTIFF. 
In Lane v. Ausable Electric Co., 147 N. W. 
546, decided by Supreme Court of Michigan, the 
facts show a striking employe was unlawfully 
evicted from certain premises owned by de- 
fendant and the court on motion of defendant 
directed a verdict for his actual expense. Plain- 
tiff claimed the right to go to the jury upon 
the question of the use of excessive force and 
also upon the question of damages, because of 
mortification, humiliation and injured feelings 
caused by having his household effects put into 
the street in the presence of onlookers. 

The court said: “The record is barren of 
proof of forcible entry or of the exercise of 
excessive force. It also shows that most of 
the onlookers were strikers or sympathizers 
with the strikers and the plaintilf.” 

We think it an excellent principle to declare 
that if a man has to suffer martyrdom only 
in the presence of sympathizers, presumptively 
he suffers no mortification or humiliation there- 
from, but why if he is suffering for a principle, 
there should be supposed any mortification or 
humiliation, in whatever circumstances he suf- 
fers, we do not understand. Rather if he ex- 
hibits the courage of his convictions in pres- 
ence of strangers, his best solace is that he 
stands firm. One, who tries to make a hero of 
himself, should not be rewarded out of another, 
and one who is a real hero suffers no humilia- 


tion in his sacrifice, whatever .else he may 
suffer. If one fights for a principle, surely he — 
wears no shame, and in blazoning his fight 
you but add to his glory. 











THE LAW AND THE “LAW’S DE- 
LAY.” 


The article in a recent number of the 
Central Law Journal on “The Law’s De- 
lay,” (Vol. 79, p. 183), is a timely sug- 
gestion on a very old, ever-present and 
ever-pressing question. Time-out-of-mind 
there have been complaints because of 
the vexatious law’s delay and the mis- 
carriages of justice. Sir David Lindsay, 


in the early part of the sixteenth century 
gives “A Carman’s Account of a Law- 
Suit,” not without interest in this connec- 
Among other things he says: 


tion. 


“Marry, I lent my gossip my mare, to 
fetch hame coals, 

And he her drounit into the quarry holes; 

And I ran to the consistory, for to 
pleinyie, 

And there I happen amang ane greedie 
meinyie,* 

They gave me first ane thing they called 
citandum ; 

Within aucht days I gat but libellandum ; 

Within ane month | gat ad oppoenen- 
dum ; 

In half ane year [ gat inter-loquendum, 

And syne I gat—how call ye it?—ad rep- 
licandum ; 

But I could never ane word yet under- 

stand him: 

And then they gart me cast out mony 
placks, 

And gart me pay for 
acts. r 

Bot or they came half gate too concluden- 
dum, 


four-and-twenty 


The fiend and plack was left for to de- 


fend him. 
Thus they postponed me twa years with 
their train, 


(1) Company, of those days. 
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Syne, hodie ad octo, bad me come again: 

And then thir rooks they rowpit wonder 
fast 

For sentence, silver, they cryit at the last. 

Of pronounciandum they made me won- 
der fain, 

Bot I gat never my gude 
again.” 


gray mare 


’ 


Pleading and proceeding—and justice 
in the end, let us hope—has progressed 
since Sir David Lyndsay wrote; but with 
all our progress little or nothing has 
been accomplished to remedy the evils of 
the law’s delay. There must be some- 
thing fundamentally wrong somewhere, 
when such an evil can continue to flour- 
ish as a festering canker for so many 
years in the texture of our boasted civ- 
ilization and the administration of justice 
between man and man. 


Touching very lightly on the subject 
and the causes of the crying evil, Mr. 
Whitley lays the blame all on _ those 
judges “wanting in executive’ acumen” 
(one of the sources of the evil, surely), 
and on those political judges with “ear 
to the ground” to catch an expression of 
public opinion and for feeling for the 
“public pulse”—a tribe too numerous, it 
is granted, and a burning disgrace to 
the “wool-sack.” 


Another potent reason for the law’s de- 
lay he attributes to the new-fangled in- 
stitution known as the “recall of judges.” 
This last postulate is surely far afield, for 
the reason, among others, that the idea 
and institution of the practice of the re- 
call of the judges ripened into an actual- 
ity yesterday, only, and in a negligible 
number of states, only, whereas the evil 
of the law’s delay has existed time-out- 
. of-mind alike, in degree and vexatious- 
ness, in all the states. We must surely 
go farther and seek deeper for the blight- 
ing canker sapping at the, roots of our 
judicial system than this born-yesterday 
institution. Besides, the institution of the 
recall of the’ judges, in those few states 





where it has been established, has the 
opposite effect from that asservated by 
Mr. Whitley, and tends to expedite the 
trial of causes and the administration of 
justice. Under it judges who were once 
the wearers of the Gurth collars of politi- 
cal bosses and corrupt and predatory 
interests, become independent creatures 
free to, and moved to, do the right thing 
and administer the law as it was meant 
to be enforced. Witness the supreme 
court of the state of California, once the 
alleged willing tools of the corrupt pow- 
ers and the railroad machine. Before the 
enactment of the recall provision they 
could disgrace the jurisprudence of the 
state with the infamous Schmitz case,’ 
and after the recall went into effect the 
same court, without the changing of a 
single member, and without a dissent, 
handed down the righteous decision in 
the case of Abraham Reuf,® the partner 
in crime of Mayor Schmitz. 


The editorial desire for the expression 
of an opinion as to an appropriate rem- 
edy leads me to venture the following 
suggestions, for what they may be 
thought to be worth—should they meet 
with the editorial courtesy of an inser- 
tion in the columns of the Central Law 
Journal. 

A wise physician, before he attempts 
to prescribe for an afflicted patient, diag- 
noses the case and studies, so far as may 
be, the history of the malady, for the 
purpose of getting at the cause of the 
trouble. Let us profit by the example of 
the wise physician. 

Judges not “Learned” in the Law.—lt 
is the humble opinion of the writer 
that the cause or causes, for they are 


(2) People v. Schmitz, 7 Cal. App. 369, 94 


Pac. 419. 
(3) People v. Ruef, 14 Cal. App. 622, 114 Pac. 
79 


tie the two above cases, as in many others in 
California, the opinion of the Supreme Court is 
improperly printed in the reports of the District 
Courts of Appeal, and no mention made of them 
in the reports of the opinions of the Supreme 


Court. 
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manifold, for the law’s delay, as well as 
for the miscarriage of justice, does not 
reside in the laws themselves, which are 
wise‘ and swift unto justice where wisely 
and conscientiously administered. It is 
the “machinery of the law;” the judges 
and, probably most of all, the lawyers 
by and through whom it is administered 
and enforced. Too many, far too many 
practitioners are entirely lacking in “the 
gladsome light of jurisprudence ;” and a 
lawyer, when raised from the ranks to 
the bench is neither better nor wiser as a 
judge than he was as an attorney at the 
bar. The fault in this regard seems to 
lie in the method in which lawyers are 
“manufactured” by our law schools to- 
day. It cannot be questioned that our 
country to-day, notwithstanding the 
enormous increase in the number of li- 
centiates in the legal profession, has 
fewer able and renowned lawyers and 
jurists than it had two or three genera- 
tions ago. The cause is not to be found 
in the lowering of the average intelli- 
gence of to-day beneath the average in- 
telligence of two or three generations 
ago. As a matter of fact the average in- 
telligence among our lawyers and_ the 
people generally to-day is higher than it 
has ever been before. The ability of our 
young men who enter upon the study of 
the law to grasp and master its funda- 
mental rules and precepts is greater at 
this time than it ever was before in the 
history of the country. 

“Case System” of Legal Instruction a 
Failure —It follows then that the fault must 
lie in the method of instruction. The stu- 
dents of two or three generations ago 
studied fundamental principles; to-day 
they study nothing but “cases,” which il- 

(4) As Dr. Johnson declares to Mrs. Piozzi, 
so is the common belief, that “the law is the 
last result of human wisdom acting upon hu- 
Man experience for the benefit of the public.” 
Dr. Hooker says that law “hath her seat in the 
bosom of God, her voice the harmony of the 
world; all things in heaven and earth do her 
homage,—the very least as feeling her care, 


and the greatest as not exempted from _ her 
power.” 





lustrate and enforce general principles in 
a weak and distorted sense only.® It is 
putting the cart before the horse. The 
pupil or law student should first master 
the general fundamental principles of our 
jurisprudence and then learn to apply 
them to any given state of facts. By 
studying cases only they become hide- 
bound by precedent, which is a sure in- 
dication of decadence in any judicial. 
system, and without a “case in point” 


they are adrift upon an unknown sea.° 
It is manifest that if we would develop 
and improve the bench we must first de- 


(5) Joel Prentiss Bishop says: “There is 
now a fashion among some of believing cases 
to be what they know they are not. There are 
among us those who tell us that the cases in 
our books are the ‘original sources’ of the law, 
and evidently they believe it, while yet there 
is not anywhere a single lawyer who does not 
know otherwise. To state in full what are the 
original sources would require too much space 
in this preface. But to say that the politician 
who by manipulating the voters and leaders of 
his party secures an elevation to the Supreme 
Bench of his state acquires thereby power to 
make an ‘original source’ of the law, binding 
the people of all other states and of every other 
nation where the common law prevails, is. an 
absurdity too steep to be entertained by any 
lawyer. We all know this is not true. And if 
it were true, we all, who have read the cases in 
our books, know that such supposed original 
sources are contradictory to one another, and 
their antagonisms are so great as to destroy the 
whole.”—Preface to “Bishop’s New Criminal 
Procedure,” pp. XIII-XIV. 

(6) Such a course of study, at best, can tend 
to develop nothing better than “red cow case” 
lawyers. A country practitioner was retained 
one day by a client whose red cow had broken 
into his neighbor’s grain field, and litigation 
ensued. The practitioner went carefully over 
the details of the facts in the case with a stu- 
dent in his office, and assigned to the student 
the duty of “looking up the law” on the sub- 
ject. Some time after he asked the student what 
success he had had with the authorities bearing 
upon the case. The student replied: ‘“ ‘Squire, 
I have searched diligently through every law 
book, in the library, and there isn’t a red cow 
case in them.” This same deficiency and habit 
of leaning on “precedent” is carried with the 
practitioner to the bench. It is reported of 
some of the superior court judges of Los Angeles 
county, Cal., that they refuse to make a ruling 
or give a decision upon a point in a cause or 
trial, unless they dre furnished with “a case in 
point.” The late Justice Davy, of Rochester, N. 
Y., on the bench of the Supreme Court of that 
state,-always wanted an English case in point, 
and when that was furnished or found by him 
was followed to the exclusion of all others, even 
of his own state. . 
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velop and improve the bar from which 
the judges are-drawn; and this can be 
done by improving and developing the 
method of instruction only; by getting 
back to the reason for the law,’ and a 
mastery of fundamental principles, let- 
ting the detail of cases take care of it- 
self in after practice. 


The want of learning and skill on the 
part of a multitude of practitioners is 
manifested in the volumes of reported 
cases from each and all of the various 
juridictions ; want of a knowledge of the 
rules of proper pleading, of the rules of 
evidence, of the steps to protect a client’s 
rights and save the points for hearing and 
determination in a higher court. A care- 
ful examination of the causes appealed 
and remanded for a new hearing or retrial 
—one of the chief causes for long and 
exasperating delays in a law suit—it will 
in nine cases out of ten be found to have 
been necessitated by the ignorance © or 
negligence of one of the attorneys in the 
cause. I must be content with the asser- 
vation without attempting to analyze 
cases and point to the particular ignor- 
ance or negligence. 


“Unethical” Practices of Trial Lawyers 
Delay Justice—Another potent cause for 
the law’s delay is the character or want of 
character, of too many practitioners who 
seem to never have comprehended that their 
sole duty in a cause is to assist the court in 
arriving at the facts and administering 
justice. They “go in to win” by fair 
means or foul’ means, and conduct them- 


(7) Sir Edward Coke, in the first book of his 
“Institutes,” declares that “reason is the life 
of the law” and “the law, which is the perfec- 
tion of reason.” Sir John Powell says: ‘Let us 
consider the reason of the case. For nothing is 
law that is not reason.”—Cogg vy. Bernard, 2 Ld. 
Raym. 911. 

(8) In the trial of the San Francisco graft- 
ers, among other extremities to which things 
were carried in order to defeat the prosecution 
and rob justice of her righteous ends, attempts 
were made on two occasions to kill the main 
witness for:the state by dynamiting the houses 
in which he was stopping (one of the miscreants 
employed as an agent to carry the dastardly 





selves in such a manner on all occasions 
as to richly deserve the description of 
this class of practitioners given by Hor 
ace Smith in “The Tin Trumpet,” in 
which he says: “Right and wrong, truth 
or falsehood, morality or profligacy, are 
all equally indifferent to him. Dealing 
in law, not justice, his brief is his Bible, 
the ten guineas of his retaining fee are his 
Decalogue ; his glory, like that of a cook 
maid, consists in wearing a silk gown, 
and his heaven is in a judge’s wig. Head, 
heart, conscience, body, and soul, are all 
for sale; the forensic bravo stands 
to be hired by the highest bidder, ready 
to attack those whom he has just de 
fended, or defend those whom he has 
just attacked, according to the orders he 
may receive from his temporary master,” 
The quips and quirks of the law, the “De 
vices of Cépola,”® are at his finger tips 
Verily the morale of the rank and file of | 
practitioners, from whom the bench is re 
cruited, must be raised ere we can hope 
to wipe out many of the effective causes 
for the law’s delay. 


Method of Selecting Judges a Cause 
of Bad Admuistration of Justice —When 
it comes to the judicial side of the curse 
of the law’s delay, in seeking an effect 
ive remedy, we cannot do better than 
follow the advice of the distinguished 
scholar, Dr. G. A. Van Hamel, emer 
tus professor of criminal law in the Unt 
versity of Amsterdam, in his farewell 
message to the “International Union od 


deed into execution was caught, confessed the 
whole plot, and is now serving a life sentence), 
Special Prosecutor Francis J. Heney was shot 
down in open court (and miraculously escaped, 
the ball passing entirely through his_ head); 
Hass, the would-be murderer, was given out t0 
have committed “suicide” in jail by shooting 
himself with a pistol (though divested of ever! 
weapon, even to a small pocket knife, befor 
being locked in his cell), and Sheriff Biggey, 
who evidently “knew too much,” was “lost” of 
the deck of a boat in San Francisco bay om 
dark and stormy night. 

(9) ‘Law-Quirks: Teaching how to elle 
the most express law, and to perpetuate lawsuits 
ad infinitum,” by Bartholemew Cepola, frequent | 
ly reprinted, printed in octavo, in black lettel 
by John Petit, in 1503. 
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Criminal Law,’’°in which he counsels first 
and foremost: “Develop and improve the 
judge.” And to do this, after we have 
developed and improved the bar and 
raised the standard of morale, we must 
change the method of selecting the judge. 
As long as that lawyer is selected as a 
candidate for election to be a judge, as 
Joel Prentiss Bishop puts it, “who can 
bawl loudest and longest on the huskins, 
without regard to whether he has any 
knowledge of the law or not,” we need 
not expect wisdom from the bench, or any 
improvements which will ameliorate or 
remove the law’s delays; selection and 
designation of candidates for judgeships 
by manipulating politicians or party ma- 
chines must give way to some other and 
better method before we can hope for 
any improvement. 


How to Select a Judge.—lIt is suggested 
that the proper method to pursue is to 
first lengthen the term of judgeship to 14 
or more years, as in New York, the individ- 
ual to hold for that term only on con- 
dition of efffciency and rectitude, ever sub- 
ject to the people’s defense, the recall; in 
the next place take the judiciary out of 
politics by making the position and office 
non-partisan, and printing the names of 
all candidates on all tickets. Place the 
selection as well as the election in the hands 
of the people. 

It has been objected that the people 
do not know, as a mass, who are .good 
lawyers and competent and fit to be 
judges, and for that reason are not com- 
petent to select the men to be candidates 
for the position of judge. It is also ob- 
jected, by the same men, that the people, 
. a8 amass, are not competent to select the 
men for candidates for the executive po- 
sitions and the legislative positions in 
the government, and would have _ this 
work performed by political bosses -and 
political machines, both alike maintained 
and controlled by corrupt and predatory 


(10) Journal of Criminal Law and Crimino- 
logy, Sept., 1914, vol. V, p. 325. 


‘have not 





interests bent upon installing in positions 
of power and trust men who will “take 
programme,” do their bidding, distort 
and defeat the law, and oppress and rob 
the people. Thus far the mass of the 
American people have succeeded, at least 
measurably well, in establishing and 
maintaining the most enlightened and 
best governed nation on the face of the 
globe, and can surely be safely trusted 
to select or recall the judges. 


Nomination of Judges By the Bar.— 
But, granting that the people as a mass 
the necessary acquaintance 
with ‘the body of the bar of a state or a 
jurisdiction, or the necessary technical 
knowledge, to enable them to pick the 
best men to fill the positions of-judges for 
the various courts and departments or 
jurisdictions ; the bar itself can be of im- 
mense assistance to them in the exercise 
of this function of government, and thus 
insure that the fittest men, only, are se- 
lected. One method in which the bar can 
proceed, and that a very good one, is the 
method of “elimination” adopted by the 
Colorado Bar Association,’ by which the 
very best men of the bar can be selected 
to be recommended by the bar to the peo- 
ple as proper candidates for the positions 
of judges. The names once selected 
should be submitted to the people at a 
primary election, the men receiving the 
highest number of votes, standing as can- 
didates for election at the ensuing gen- 
eral election. Twice the number of 
names there are positions to be filled 
should be selected and put upon the final 
ballot, and then those receiving the high- 
est vote at the ensuing general election, 
to be declared elected. 


Eliminating the element of the assist- 
ance of the bar in selecting the men who 
are to be candidates at the primary elec- 
tion, the above is-the method of procedure 


(11) See report of methods of procedure by 
the committee of the Colorado Bar Association 
in charge of the work, printed in 79 Central Law 
Journal, p. 137. 
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for the selection of candidates and the 
election of judges in California, one of 
the most progressive states in the union. 
The efficacy of the method is as yet in 
the stage of the trial, only; it is not an 
approved success, although it cannot but 
be a great improvement over the system 
formerly prevailing, when no man could 
be a candidate for a judgeship in any of 
the grades without first having received 
the “O. K.” of the head of the law depart- 
ment of the Southern Pacific Railroad, 
who for many years was the head of the 
“machine,” and virtual “head” of the gov- 
ernment in all its departments. Now any 
man can be a candidate for a judgeship, 
providing he is a licensed lawyer in the 
state, and can secure enough signers to 
his petition to give his name a place on 
the primary ticket. The judgeship is taken 
entirely out of politics by being made 
non-partisan. The names upon the bal- 
lot are printed without party designation, 
anid in alphabetic order. It is expected 
that good results will be secured. 
Harry M. Hanson. 
Dayton, Ohio. 








SALES—WARRANTY. 





HICKMAN v. RICHARDSON et al. 





Supreme Court of Kansas. July 7, 1914. 





142 Pac. 964. 


A stallion was sold under a written guaranty 
that under certain conditions he should be a sat- 
isfactory and sure breeder; if he failed, and if 
he was returned to the seller within a specified 
time in as sound and healthy condition as at the 
date of the contract. the seller agreed to take 
him back and the purchasers agreed to accept 
another.stallion of equal value. Held, that it 
was competent for the parties to agree how the 
purchasers should take advantage of any breach 
of warranty and what the rights of the parties 
should be in case the horse proved unsatisfac- 
tory; that the warranty was exclusive, and, the 
buyers having failed to return the horse in ac- 
eordance with the provisions of the contract, 
they are precluded from relying upon the breach 
of warranty. 





PORTER, J. The action in the district 
court was on a promissory note. The defense 
was a failure of consideration. Tie defendants 
recovered a judgment for costs, from which the 
plaintiff has appealed. 

(1) The defendants introduced in evidence 
the contract, which by its terms provided that: 





“We have this day sold the imported Percher. 
on stallion Puteaux, No. 41461, to Messrs, 
Campbell & Richardson, of Centerville, Kansas, 
and we guarantee the said stallion to be satis. 
factory, sure breeder, provided the said stallion 
keeps in as sound and as healthy condition as 
he now is and has proper care and exercise. 
If the said stallion should fail to be a satis. 
factory sure breeder with the above treatment 
we agree to take said stallion back, and the 
said Campbell & Richardson agree to accept 
another imported Percheron stallion of equal 
value in his place, provided the said stallion, 
Puteaux, No. 41461, is returned to us at Se 


dalia, Missouri, in as sound and healthy con- ~ 


dition as he now is by June 1, 1908. 


“{Signed] J. Crouch & Son. 
“Accepted: ‘W. S. Campbell. 
“Geo. A. Richardson. 


“Dated at Sedalia, Missouri, this 2d day of 
Nov. 1906.” 


On the trial it was admitted that the 
horse had not been returned and that he died 
while in possession of the defendants long after 
the time specified in the contract for his return 
in case he proved unsatisfactory. The contract 
having absolutely fixed the defendants’ remedy 
in case the horse proved not to be as represent- 
ed, the defendants failed in their proof, and the 
court should have sustained a demurrer to their 
evidence as to failure of the warranty. Fur- 
neaux v. Esterly & Son, 36 Kan. 539, 13 Pace. 
824; Aultman v. Wier, 67 Kan. 674, 74 Pac. 227; 
Campbell v. Masonic Lodge, 76 Kan. 400, 92 
Pac. 53. . 


It was competent for the parties to agree 
how the purchaser should take advantage of 
any breach of warranty and what the rights 
of the parties should be in case the horse 
proved unsatisfactory. It seems to be well 
settled that such an agreement on the part 
of the purchaser is binding and that he can- 
not ignore the part of the contract which 
obligates him to return the property if it prove 
unsatisfactory after the stipulated _ test. 
Birch v. Kavanaugh Knitting Co., 165 N. Y. 
617, 59 N. E. 1119; Nichols-Shepard Co. V. 
Rhoadman, 112 Mo. App. 299, 87 S. W. 62. 
Cases will be found where the purchaser is 
given the privilege of returning the property 
within a certain time if it prove unsatisfac- 
tory, but where he makes no agreement that 
he will pursue that remedy. In such cases it 
is held that the privilege to return the prop 
erty is but a cumulative remedy. Am. Dig. 
(Dec. Ed.) tit. Sales, § 426, and cases cited. 
In the present case the warranty was in re 
spect to a matter the absolute truth of which 
it might not have been possible for the seller 
to know, and the contract seems to have been 
made upon the theory that only subsequent 
developments would determine absolutely 
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whether or not the horse would be satisfactory, 
so the agreement gave certain rights to both 
seller and purchaser; and the seller had the 
right to insist upon the provision requiring 
the horse to be returned within a _ specified 
time and another horse taken in its place. 


In the case of Brown v. Russell & Co., 105 
Ind. 46, 52, 4 N. E. 428, 431, it was said: 

“Of course, it was competent for the parties 
to contract with each other in relation to the 
extent, terms, and conditions of the warranty, 
and to impose such limitations and restrictions 
thereon as they might mutually agree upon.” 

To the same effect, see Bomberger, Wright 
& Co. v. Griener, 18 Iowa, 477, 480; Oltmanns 
Bros. v. Poland (Tex. Civ. App.) 142 S. W. 
653. 

By failing to return the horse in accordance 
with the provisions of the contract, the de- 
fendants are precluded from relying upon the 
breach of warranty of the breeding qualities 
of the horse. Under proper pleadings they 
would have been entitled, however, to offset 
against the note whatever damages the proof 
showed they sustained by the failure to be fur- 
nished with the medal as agreed to and also 
any damages sustained by the failure to be 
furnished with a breeding harness and hob- 
bles. Just what damages they could have 
shown as a result of the failure to furnish the 
medal which they allege Crouch & Son repre- 
sented would aid them in advertising the 
horse and obtaining customers for his service 
is not at all clear, since the horse turned out 
to be an unsatisfactory breeder. Moreover, in 
their answer the defendants did not seek to 
recover as an offset against the note any dam- 
ages for the failure to furnish these things. 
No specific damages in this respect were 
either alleged or proven. No evidence was 
offered upon which the jury could have made 
a finding of any damages sustained by the 
breach of the oral agreement to furnish the 
medal or to furnish the harness and hobbles. 
While it might have been difficult to show 
the value of such a medal, it would obviously 
have been an easy matter to prove the value 
of the harness and hobbles, and this would 
have been the measure of damages for the 
breach. We have therefore a case with mere 
proof of the violation of a contract without any 
evidence as a basis for the jury to compute 
compensatory damages, and where the party 
injured by the breach would have been en- 
titled on the evidence to nothing more than 
nominal damages. Ordinarily the court will 
not order a new trial for the purpose of en- 
abling a party to prove nominal damages un- 
less it be essential to the determination of 





some legal right clearly involved. Roberts v. 
Minneapolis, etc., Machine Co., 8 S. D. 579, 67 
N. W. 607, 59 Am. St. Rep. 777, 781; 2d Ency. 
P. & Pr. 535. 

In the state of the pleadings neither the 
allowance of nominal damages nor of actual 
damages would have the effect of carrying 
the costs for the reason that the defendants 
have denied all liability upon the note, and 
have made no tender or offer to pay the 
amount of the note less their damages; and 
manifestly the cost of another trial would be 
far in excess of any damages that could be 
recovered for the value of some straps and 
buckles and a brass medal. In fact, it may be 
assumed that the defendants would not avail 
themselves of an opportunity to try out those 
questions if a new trial were ordered. 

The judgment will therefore be reversed, 
and the cause remanded, with directions to 
render judgment against the defendants for 
the amount due on the note. All the Justices 
concurring. 


Note.—Express Guaranty with Privilege of Re- 
turn by a Fixed Day—tThe contract in the instant 
case in its first part carries an express warranty 
and without the clause as to return certainly 
would go with the horse for whatever damage 
would arise from the breach thereof. To con- 
strue the second clause in an exclusive way as 
settling the express warranty would be a limita- 
tion on the purchaser’s right to sell the article 
he has purchased, while to construe it as a 
cumulative remedy would place no such _limita- 
tion upon him. The terms of the warranty are 
quite broad and there is no express statement that 
the return of the stallion is the exclusive way to 
settle any damages under the warranty and the 
fact that the latter must be done by a fixed time 
seems to us to operate against any such con- 
struction. We find, however, an Arkansas case 
that is in accord with the instant case on a pre- 
cisely similar contract. Highsmith Bros. v. 
Hammonds, 138 S. W. 635. 

But an Indiana case in which a like warranty 
and privilege of return was expressed in a writ- 
ten contract, the horse died, after proving to be 
utterly barren and unprolific. Nave v. Parnell, 96 
N..E. 395. The court argued that privilege of re- 
turn of the warranted article does not exist ex- 
cept in cases of fraud or by special contract, and 
contracts.for a return and the substitution of 
other property “are not treated as exclusive, un- 
less such intention is clearly expressed by the 
language and terms of the warranty,” and, it not. 
being stated to be the exclusive remedy, it 
should not be so construed. 

In Elwood v. McDice, 105 Iowa 437, 75 N. W. 
340, the court said. “The contract of warranty 
provided, that if he (the stallion) should not be 
as warranted, he might be returned, and if in as 
good condition as when sold, exchanged for an- 
other horse of fair value or the purchase price 
refunded. * * * The contract did not, how- 
ever, provide for the return of the horse, if not 
as warranted, to the exclusion of other methods 
of procedure and other remedies. In that re- 
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spect it*is similar to the contract considered in 
Love v. Ross, 89 Iowa 400, 56 N. W. 528, which 
was held to give to the purchaser the option to 
return the stallion purchased, or to retain him and 
recover damages caused by the breach of the war- 
ranty.” 

In the Love case the horse died within the 
time fixed for the return. The court said the 
agreement to return was not “absolute.” “The 
only change that this contract makes upon what 
in its absence, would be the legal rights and 
liabilities of the parties is that, in case the de- 
fendants did return the horse, ‘they were bound 
to receive another in exchange upon the terms 
stated. The failure to return the horse does not 
defeat the defendant’s right to recover damages 
for a breach of the warranty.” 

In Douglass Axe Mfg. Co. Gardner, 10 
Cush. ( Mass.) 8&8, the warranty read that defend- 
ant agreed “to deliver to the plaintiffs one hun- 
dred tons of iron as soon as convenient within 
one month, warranted to be suitable for the pur- 
pose of manufacturing at the plaintiffs’ works, 
and at least as good as the last sent them, and to 
be determined by their agent, Warren Hunt; if it 
was not, to be returned at the defendant’s ex- 
pense.” In an action upon breach of warranty, 
it was said by the court that defendant claims 
“that where the seller not only warrants the 
property, but also engages to take it back if it is 
not what it is warranted to be, the buyer’s only 
remedy, is to return the property; that if he re- 
ceives and retains the property, he cannot main- 
tain an action for breach of warranty,” but “we 
are of opinion that, in such case, the buyer has, 
if not a double remedy, at least a choice of rem- 
edies, and may either return the property with- 
in a reasonable time, or keep it and maintain an 
action for breach of warranty.” 

In Fitzpatrick vy. Osborne & Co., 50 Minn. 261, 
52 N. W. 861, it was agreed between the parties 
that plaintiff should purchase a machine and give 
his negotiable notes therefor and defendant 
should repair it and fix it so it would do good 
work the next season. If defendant failed to do 
so, plaintiff need not keep the machine nor pay 
the notes. Defendant failed to repair the machine 
or fix it so it would do good work, but plaintiif 
retained possession of it. He brought his action 
for failure by defendant to perform its contract. 
The court said: “It is argued that the parties 
thereby agreed, that, in case of a breach of the 
warranty, the plaintiff might return the machine 
and be relieved from paying for it, and that this 
remedy is exclusive. The plaintiff would also 
have the right to keep the property and maintain 
an action for breach of warranty,” citing Douglass 
Axe Mfg. Co. v. Gardner, supra. 

In Obenchain v. Town of Roff, Okla., 166 Pac. 
782, the facts show the sale of a fire engine under 
a written contract which provided that: “All ma- 
tetial and workmanship is warranted to be of the 
best, and we agree to replace at our expense any 
defect in material or workmanship that may de- 
velop within two years.” It was said: “Counsel 
for plaintiff in error contend that there can be no 
breach of this warranty until notice of the al- 
leged defects in material or workmanship is 
served upon the vendor and an opportunity given 
to replace the same. To support this contention 
they cite a great number of cases, none of which 
is exactly in point. Counsel’s authorities are to 
the effect that it is competent for the parties to 





provide by contract that a particular course shall 
be pursued on the failure of the warranty. This 
doctrine is well settled, but we do not understand 
the contract involved herein to provide that the 
vendee shall give the vendor notice of defects in 
material or workmanship and an opportunity to 
replace the same. As we construe the contract, 
the latter part of the warranty is merely cumula- 
tive. Noticé.is not made a condition precedent 
and following the rule that such a provision 
should be construed most strongly against the 
seller, it cannot be said that notice of, and op- 
portunity to replace, defects were necessary to en- 
title vendee to recoup for breach of warranty, 
when sued for the purchase price, when the par- 
ties did not provide therefor in their contract.” 
— case then cites as Lenapoenee ths ruling, Kemp 

Freeman, 42 Ill. App. 500 (a stallion case) ; 
McCormick v. Dunville, 36 Iowa 645, (sale of a 
machine); Fitzpatrick v. Osborne, supra; Per- 
rine v. Lerrell, 30 N. J. L. 545, (warranty of 
soundness of a horse). In this last case it was 
held that: “Under a warranty that a horse is 
sound and kind, and that if he should not suit 
the seller would take him back and send the pur- 
chaser another, the warranty as to the unsound- 
ness was independent, and the right to provide 
another under the contract did not extend to un- 
soundness, and the horse having died, purchaser 
could recover damages and was not obliged to 
call upon the seller to furnish another horse.” 

It would seem, therefore, that in the instant 
case the ruling was wrong because it is not ex- 
pressly stated that purchaser has as his only rem- 
edy the return of the article purchased. It is 
certain the right of return is not as broad as the 
warranty, and by every fair construction it ought 
not to satisfy it unless the contract expressly so 
provides. 








ITEMS OF PROFESSIONAL 
INTEREST. 


WOMEN DONE WITH THE 
VOTE?* 


WHAT HAVE 


By GerEorGE CREEL. 


As far as the United States is concerned, 
equal suffrage ceased to be a theory in 1869, 
when Wyoming gave women the vote. Since 
then nine more states and a territory have en- 


*In our issue of Sept, 11, 1914 (79 Cent. L. J. 
191) we published an article by Mary B, Smith, 
entitled, “The Argument Against Woman Suf- 
fragze.” This article was so full of facts and 
figures and so free from mere prejudice and 
theory that we thought it deserved a place in 
our columns as furnishing ammunition to sub- 
scribers who are opposing this movement. 

We now present the other side of the ques- 
tion in an article which we regard as the best 
presentation of the case in behalf of woman 
suffrage that has yet been made. Mr. Creel’s 
argument is also wholly free from mere preju- 
dices and theories and is full of good ammuni- 
tion for those promoting the propaganda of 
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franchised their females, each one a potential 
laboratory for the ascertainment of facts. 
The ten states and one territory that have 
already answered in the affirmative are calling 
for company. Missouri, Montana, Nevada and 
the two Dakotas will vote on the proposition in 
1914, and the legislatures of New York, New 
Jersey, and Iowa have taken the first steps 
for submitting a constitutional amendment to 
the people in 1915. The law-making bodies 
of Wisconsin and Pennsylvania are on record 
with favorable, but not final, action, and in 


every state the equal-suffrage movement eclip- 


ses all others in size, strength, and iron de- 
termination. 


How Women Have Affected Legislation. 

Has equal suffrage made good? If so, most 
men desire to aid in its extension. Has equal 
suffrage failed? If so, they want to fight its 
spread. This, in a word, is the mental attitude 
of the great mass of men in the thirty-eight 
non-suffrage states. They are waiting to be 
“shown.” 

The first approach of the investigator who 
is searching for truth, and not endeavoring to 
obtain confirmation of previous prejudices, is 
through the statute books of the ten equal- 
suffrage states. These experiment stations 
with the year in which they gave the vote to 
women, are: 

Wyoming 
Colorado 

Utah 

BN saiiins cdasohoten + 
Washington 
California 
Oregon 
Kansas 
Arizona 
Illinois 
Alaska 

At the outset of the inquiry, Colorado and 
California suggest themselves as examples that 
may serve all purposes of computation and 
comparison. One has had suffrage for twenty 
years, the other for two. Colorado represents 
the old and its evolutions; California stands 
for the new, with its revolutions. 


There is also this postulate to be accepted: 
absolute segregation of the woman vote is im- 
possible. Men far outnumber the women in 
the nine Western equal-suffrage states, and the 
adoption of any law means that a certain por- 
tion of the male vote has given it the neces- 
Sary approval. Reference to “women’s laws,” 
therefore, must be taken to mean those meas- 
ures originated by women, introduced by 
women legislators, or else indorsed and lobbied 
for unflaggingly by women’s organizations. As 
a result of these methods, the following “wom- 
grouped in order that development 








en’s laws,” 





may be studied, have been adopted by Colo- 


rado: 
Women’s Laws in Colorado. 


1893 to 1900: a state home for dependent 
children, three of the five members of the board 
of control to be women; making the mother 
joint guardian of the child with the father; rais- 
ing age of protection for girls to eighteen years; 
a state industrial school for girls, three of the 
five members of the board of control to be wom- 
en; a factory, inspection law; creating the in- 
determinate sentence, out of which Tom Ty- 
nan’s wonderful “honor-and-trust” idea has been 
evolved; truant-schools; requiring one woman 
physician on the state asylum board; provision 
for the inspection of maternity homes and ly- 
ing-in hospitals conducted by private persons, 
etc. 

"1900 to 1910: juvenile court system; drastic 
compulsory-education law; a child-labor law 
taking little ones under fourteen out of fac- 
tories, stores, and mines, and forbidding the 
employment of those under sixteen in unhealth- 
ful or dangerous trades; making father and 
mother joint heirs of deceased child; providing 
penalties for failure to support aged or infirm 
parents; a traveling-library commission, con- 
sisting of five women, for the purpose of seeing 
that books reach the most remote mountain 
camp and prairie hut; making it a criminal 
offense to contribute to the delinquency of a 
child; a local-option law; and the establish- 
ment of a state free-employment bureau, with 
offices in all the principal cities and towns. 

Women’s Laws in California. 

Consideration of the case of California with 
respect to equal suffrage inevitably begins with 
the Weller recall and the campaign against 
commercialized vice. | 

One Albert Hendricks had raped a young 
girl in peculiarly revolting circumstances. 
Judge Shortall, before whom he was arraigned, 
demanded bond in the sum of $3,000; but when 
he left town two days later. Judge Weller re- 
duced the bail to $1,000. Hendricks promptly 
fled, leaving a wife and two children behind 
him without means of support, and the inci- 
dent would have been closed but for the wom- 
en of the neighborhood in which the girl lived. 

At the outset of the investigation it was dis- 
covered that Hendricks had been in Weller’s 
court before on a similar charge, and had gone 
unpunished. Further delving developed that 
in scores of cases of criminal assault the bonds 
ranged from $50 to $300, and that continuance 
and disinissal weré the favorite Wellerian 
modes of treatment. 

The tight on commercialized vice has been 
waged chiefly in San Francisco, for Los Ange- 
les abolished its infamous “crib district” in 
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1909 as the result of a scandal that exposed a 
city administration’s intimate connection with 
the under world. 

When the men declared that prostitution was 
a “necessary evil,” the women asked them if 
they were willing to let a member of their own 
families recruit the industry. When the men 
said that a “wide-open town” was a good thing 
for business, and that tourists would avoid a 
“closed town,” the women answered: “If drunk- 
enness and debauchery are necessary to make 
business good, then the sooner we get rid of 
that sort of business the better. If tourists 
come to San Francisco only for..whisky and lust, 
we don’t want that class of travel near the 
homes in which we are rearing our children.” 


The city was forced to sever its relations 
with the segregated district, whole sections of 
the vice district were cleansed, notably the 
Barbary Coast, and it was from these victories 
that the women of San Francisco joined with 
the womanhood of California in winning the 
injunction and abatement act from the legis- 
lature. 


With regard to the general run of legisla- 
tion, the following list was prepared by. C. E. 
Sebastian, chief of police of Los Angeles, and 
read by him before the International Associa- 
tion of Police Chiefs as being the laws “moth- 
ered” by the voting women of California. His 
compilation is verified by Francis J. Heney and 
Judge W. P. Lawlor, who tried the graft cases. 


Raising the age of consent from sixteen to 
twenty-one; juvenile court amendment separat- 
ing dependent from delinquent children; re- 
quiring fathers to support illegitimate children; 
requiring certificate of freedom from all ven- 
ereal diseases from men as a precedent to the 
marriage license; the sterilization of certain in- 
mates of lunatic asylums and a certain class 
of convicts; and a drastic law against pander- 
ing. 


Minimum wage law; workmen’s compensa- 


tion law; mothers’ pension law; _ teach- 
ers’ pension law, granting a pension 
of $500 a year to teachers who have 


been in service thirty years; a state housing 
and immigration commission to prepare for the 
handling of immigrants with the opening of 
the Panama Canal; and a state training school 
for girls, with the most approved correctional 
methods and thorough vocational training. 

Joint guardianship law; requirement of a 
wife’s signature to the assignment of a hus- 
band’s wages; good milk inspection statute; a 
net container law; a weights and measures 
law; a law prohibiting the destruction of food 
stuffs fit for human consumption; and a prison 
reform bill. ‘ 





Raising the age limit of child workers from 
twelve to fifteen; state-wide civil service; q 


‘billboard nuisance act; and an amendment to 


the liquor law hitting particularly 
Francisco’s all-night sale. 


at San 


Laws Relating to Women’s Interests. 

So much for results in Colorado and Cali. 
fornia. In a general way these activities de 
note the usual trend of the woman vote in al] 
the equal suffrage states. Virtually every one 
of the laws relating to the personal and prop. 
erty rights of the female are found on the 
statute-books of the other eight states. In none 
of the ten has the woman failed to free herself 
of notorious political disabilities and ancient 
injustices, or neglected to acquire what she 
considers her full rights. 


But what of the social evil, the liquor traf. 
fic, working day, poverty problems, education, 
child-labor laws, penal reform, minimum-wage 
laws? How has the woman voter approached 
these things? How will equal suffrage affect 
these questions? 

Taking these demands in order, the injunc 
tion and abatement law is admittedly the most 
effective weapon yet devised against com 
mercialized vice, because it is directed against 
the owner of the property, and puts the power 
of action in the hands of every citizen. In 
addition to California, also Utah, Washington, 
Kansas and Oregon possess the law. Only 
five non-suffrage states have it. 

A referendum has prevented the operation 
of the California law, but even without it, Los 
Angeles remains a “red lightless” city, while 
in San Francisco the vice district has been 
abolished in large measure. Seattle, Denver, 
Sacramento, Boise and Salt Lake City, other 
equal suffrage metropolises, have also stamped 
out their “bad lands,” and put an end to muni- 
cipal sanction of commercialized vice. 


The equal suffrage states are also far in 
advance of the rest of the country in the mat 
ter of the age of consent. California is the only 
commonwealth with twenty-one years; Cole 
rado, Idaho, Kansas, Utah, Washington and 
Wyoming have eighteen; Arizona has seven 
teen; and Oregon and Illinois have sixteen. 

In Georgia and North Carolina it is ten; in 
Mississippi, twelve, in seven other non-sul- 
frage states, fourteen; in fifteen others, six 
teen, and only three go as high as eighteen. 

According to the National Vigilance Associa 
tion, every equal suffrage state has a “good” 
statute against white slaving or pandering. 


Geurgia, Mississippi, and South Carolina have 
no such law, and those on the statute books 
of Alabama, Arkansas, Florida, Kentucky and 
Tennessee are grossly inadequate. 
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An eight-hour day for the working woman 
is a boon possessed by equal suffrage states 
alone. Colorado, California and Washington 
alone have gone this far, although Arizona’s 
eight-hour law for laundries is almost as good, 
since that state has few other industries em- 


ploying women. Washington, where the wom-- 


en had been begging for the law for eight 
years, received it from the first legislature after 
the adoption of the equal suffrage amend- 
ment. 

Utah and Idaho have the nine-hour day.-. In 
each state the women made the fight for eight, 
and were forced to compromise. Oniy five 
non-suffrage states can say as much. It took 
Massachusetts forty years to win the reform 
that Utah got in two. 

In the matter of taking poverty out of the 
list of crimes, the equal suffrage states lead 
easily. Colorado, California, Washington, Illi- 
nois, Idaho, Oregon and Utah have mothers 
pension laws that stoj the cruel business of 
kidnapping children because the mother can- 
not earn enough to keep the wolf from the door. 
Only six non-suffrage states have adopted this 
humane measure. Idaho and Utah carry off first 
honors for generosity, both awarding ten dol- 
lars a month for the oldest child, but Utah 
allowing seven dollars per month for each ad- 
ditional child against Idaho’s five dollars. 

Child labor seems also to be a first convid- 
eration of the voting woman. Arizona is the 
one state in all the union to adopt the model 
law framed by the National Child Labor Com- 
mittee. California sets fifteen as the workirg 
age, and Washington, Colorado, Kansas, Utah, 
lilinois and Oregon have well-nigh perfect 
laws. Fourteen years is the dead-line, fifteen 
years during the school term, and sixteen years 
in all dangerous trades. 

Idaho lets down the bars to children of 
twelve—fourteen during the school term—and 
Wyoming establishes the age limit of fourteen 
only for certain occupations, and then makes 
an exemption for poverty. These are the two 
rotten spots, and even the fact that child labor 
is not a pressing problem in either state will 
not serve as an excuse. 

They shine white, 1owever, by comparison 
with the sordid tragedies of Alabama, South 
Carolina, New Mexico, Georgia and Mississippi, 
where babies of twelve are permitted to work 
incredible hours for incredible pittances. Or 
side by side with the cranberry bogs of New 
Jersey, the glass factories of Pennsylvania, 
and the canneries of the northern states. 

Every one of the equal suffrage states has a 
complete compulsory education law, splendidly 
safeguarded and bulwarked by truant schools 
and truant officers, parent delinquency provi- 





sions, etc. Florida, Mississippi, South Carolina, 
and Texas have no such law, and in Alabama, 
Georgia, North Carolina, Louisiana and Virginia 
the laws are utterly worthless. 


It is distinctly noteworthy that in the list of 
the ten most illiterate states in the union— 
Louisiana, South Carolina, Alabama, Mississippi, 
Georgia, North Carolina, Virginia, Tennessee, 
Kentucky and West Virginia—there is not an 
equal suffrage state. 


Colorado, Arizona and Oregon are the three 
great experiment stations for penitentiary re- 
form, and have demonstrated the absolute prac- 
ticability of the “honor-and-trust” plan. Cali- , 
fornia women have just secured an extension of 
the indeterminate sentence to all crimes except 
murder, and also a provision for the payment 
of wages to working convicts and for assistance 
to discharged prisoners. [Illinois, since equal 
suffrage, is experimenting with the “honor-and- 
trust” plan, and Idaho and Utah have sent com- 
mittees to Colorado to study Tom Tynan’s 
methods. Of*the non-suffrage states, only Iowa 
has better penal conditions, the others resting 
content with prison methods that are stupid 
and wasteful when they are not cruel and bar- 
barous. 2 

Minimum wage laws are almost entirely pe- 
culiar to the equal suffrage states. California, 
Colorado, Washington, Oregon and Utah have 
them, and at work. Massachusetts is the only 
non-suffrage state in their class. 


Do Women Vote? 

In taking up stock objections, the charge 
that women do not avail themselves of the 
right to vote must necessarily be approached 
through typical instances. The following table 
is furnished by the Seattle election that 
called Gill: . 


Women 
Ward. Men. Women per cent 
het Were.) ee 345 17 
Se Wie <a 2,570 1,162 44 
SA. TRO Ba eccicceininnel 4,178 2,320 55 
4th Ward 3,938 1,334 34 








5th Ward 2,848 981 34 
6th Ward 1,815 610 34 
7th Ward 5,852 3,674 63 
8th Ward 3,839 2,025 53 
9th Ward 3,291 2,088 63 
10th Ward 2,475 1,633 66 
llth Ward 2,185 1,457 67 
12th Ward 2,773 1,426 51 
13th Ward ........ 2,543 1,367 54 
14th Ward 3,309 1,385 42 

DORR icccci ih pane 43,489 21,807 48 


By way of explanation, the first ward was the 
vice district, the fifth and sixth wards con- 
stitute the heart of the business section, and 
the seventh, ninth, tenth and eleventh wards 
are residential. 
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From the 1912 election in Los Angeles the 
following figures are gleaned: 


Women 
Men. Women. per cent. 
Highland Park 6 1,504 49 
Hollywood 1,350 
Angeleno Heights 1,429 
East Side 2,127 
Boyle Heights ........................ 3,619 2,485 
Downtown and Industrial 10,907 4,827 
Westlake 4,201 3,567 
Edendale 1,313 1,011 
Wilshire Northwest 3,706 3,079 
West Adams . 7,456 5,842 
Southwest 6,551 5,096 
Southeast 7,290 4,389 
Wilmington—San Pedro .... 1,420 693 











54,625 


The percentage of registered men voting was 
54.2, and that of women, 50.2. Further com- 
parisons are made possible by these facts: 
Hollywood, Westlake, Wilshire and West Ad- 
ams are prosperous, fashionable districts, while 
the others are given over to the moderately 
circumstanced or poor. A very interesting 
survey of the Berkeley election returns estab- 
lishes similar conclusions: the larger woman’s 
vote was cast in the so-called “exclusive” 
neighborhoods, the smaller woman’s vote in 
the poorer districts, and the average in the 
precincts inhabited by people of modest means. 

In Idaho, according to tables prepared by 
Mrs. Burton French and Mrs. Frederick Du- 
bois, about seventy-six per cent of the women 
voted at the last election, and about eighty- 
four per cent of the men. Mrs. Frank Mondell 
of Wyoming and Mrs. Sutherland of Utah are 
authority for the statement that every elec- 
tion calls out the same proportion of women 
as then. 


37,399 


The Influence of Equal Suffrage Upon the 
Happiness of Home. 
There is now only the one remaining ques- 
tion to consider: Has the vote coarsened or 
cheapened women? 


Bishop Spaulding of Utah, after long ob- 
servation, declares that equal suffrage has de- 
veloped better wives and better mothers, and 
that women have brought to their duties as 
citizens and legislators superior humanity and 
motherliness. 


The Portland “Oregonian,” unalterably con- 
servative, admits editorially that equal suffrage 
has turned out to be one of the strongest for- 
tifications of the home, and throughout his 
entire investigation the writer could not find 
any one, not’ even a dethroned “boss,” who 
would put his name to the charge that the 
vote had debased the women of his state. 

The inevitable first result of equal suffrage 





is the removal of all polling places from the 
neighborhood of saloons. What was good 
enough for men is not good enough for their 
women folk. For the most part, voting booths 
are in churches, parlors, corner groceries or 
schools. Illinois had many of its _ polling 
places decorated with potted plants. many 
Kansas towns introduced “no smoking” regu- 
lations, and in all of the older equal suffrage 
states there is yet to be recorded an instance 
of insult to women in connection with the 
franchise. 








HUMOR OF THE LAW. 


A young lawyer excused himself from a 
luncheon party the other day, saying: “I must 
go to my office.” 

Said the hostess, laughingly, “We didn’t know 
you had an office.” 

“Not have an office!” he replied. “Why, if I 
didn’t, what would I have to stay away from?” 
—Christian Register. 


“The train struck the man, did it not?” 
asked the lawyer of the engineer at the trial. 

“It did sir,’ said the engineer. 

“Was the man on the track, sir?” thundered 
the lawyer. 

“On the track?” asked the engineer. “Of 
course he was. No engineer worthy of his job 
would run his train into the woods after a 
man, sir.’—Ladies’ Home Journal. 


After the dynamite fatality Casey ran _ to 
break the news to Mrs. Murphy. 

“Have you got Pat’s life insured?” he asked. 

“Indeed I have, and for a long while,” was 
the reply. 

“Well, then,” blurted out the: tactful mes- 
senger, “I hope ye won’t have the trouble col- 
lecting it that the boys will in collecting 
Pat.”—New York World. 


“That was a hard-looking customer we just 
passed,” said a traveler in Ireland to his cab- 
man. 

“Faith, sorr, an’ he’s as bad as he looks,” 
was Pat’s reply. “He’s done fifteen years for 
lavin’ his wife widout visible manes of sup- 
port.” 

“Oh, come now, Pat! A man can’t get fifteen 
years’ penal servitude for that.” * 

“Shure, an’ can’t he, sorr?” said Pat, with 
a roguish twinkle in his eye. ‘He did, though. 
And, bedad, isn’t it lavin’ your wife widout vis- 
ible manes of support when ye throw her out 
of a window on the third floor?” 
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:. Bankruptcy—Ancillary Court.—A contro- 
versy in bankruptcy appealable under Judicial 
Code, to the Circuit Court of Appeals, and thence 
to the Federal Supreme Court, was not initiated 
by an attemped intervention in a summary pro- 


ceeding in a court of ancillary jurisdiction to 
restore certain property of bankrupts in the cus- 
tody of those having no right to it, to the bank- 


ruptey court where the interveners claim under 
assignments made after the filing of the petition 
in bankruptcy.—Lazarus, Michel & Lazarus v. 
Prentice, 34 Sup. Ct. Rep. 851. 

2. Assignment.—Under Bankruptcy Act, § 

67, assignment of moneys due and to- become 
due under contract with city to reimburse as- 
signee for advances held valid as against re- 
ceiver in bankruptcy of contractor, subsequently 
appointed, who proceeded with the contract and 
took assignments of claims for labor which ne 
paid.— Riverside Contracting Co. v. City of New 
York, 148 N. Y. Supp. 281. 
Fraud.—A chattel mortgage, executed 
by a mortgagor subsequently adjudged a bank- 
rupt, held not to be set aside unless the bank- 
rupt was guilty of actual fraud, which was not 
shown by the fact that the mortgagee, giving 
full consideration, stipulated that part of the 
proceeds should be applied to relieve a corpora- 
tion of which he was president and a relative of 
liability as accommodation indorsers of the 
bankrupt.—In re Baar, U. S. C. C. A., 213 Fed. 
628. 

4, Fraudulent Concealment.—One who, to 
obtain credit, made false statements as to his 
financial condition, and thereby concealed the 
fact that he was hopelessly insolvent, was guilty 
of making a false statement, barring his dis- 
charge in bankruptcy, though subsequently the 
concealed debts were paid or _ released, and 
though he believed that his debtors would not 
press him for payment.—Josephus v. Powell & 
Campbell, U. S. C. C. A., 213 Fed. 627. 

5. Preference.—Use of bankrupt’s money 
by his brother in creating a trust for the bank- 
rupt’s wife for the purpose of concealing bank- 
rupt’s money held a transfer avoidable by the 
trustee, as one which a creditor might have 
avoided.—Milkman v. Arthe, U. S. D. C., 213 Fed. 
642. 
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6. Trade Usage.—A physical change of pos- 
session is not essential in Ohio to validate, as 
against the creditors of a distiller in bankrupt- 
cy, a pledge of a specific number of barrels of 
whisky stored in his own warehouse, accom- 
panied by the issuance and transfer, according 
to trade usage, of the distiller’s warehouse re- 
ceipts.—Dale v. Pattison, 34 Sup. Ct. Rep. 785. 

7. Trustee.—Though a trustee in bank- 
ruptecy may not pursue property of the bankrupt 
fraudulently conveyed ,this does not give a cred- 
itor the right to sue in his own name, either 
before or after the bankruptcy proceedings are 
instituted.—MeMahon v. Pithan, Iowa, 147 N. W. 
920. 











8.——Trustee.—Under Act Cong., June 25, 1910, 
§ 8, a trustee in bankruptcy had no greater 
rights on a note payable to the bankrupt, the 
signer of which added to his signature words 
indicating that he signed as treasurer of a cor- 
poration, than the bankrupt himself had.— 
Jump v. Sparling, Mass., 105 N. E. 878. 


9. Banks and Banking—Double Liability.— 
Where defendant,- a stockholder in an insolvent 
bank, was without the state, and could not be 
served in an action to recover on the stockhold- 
ers’ double liability, the fact that he was not 
served until seven years after the other stock- 
holders were served does not show laches pre- 
venting the maintenance of the action.—Kings- 
ley v. Clark, Coilo., 141 Pac. 464. 


10. Bills and Notes—Holder in Due Course.— 
A false representation by the seller of stock 
that the company had a valuable plant, if re- 
lied on by the buyer, was ground for resisting 
payment of the note given therefor, in the hands 
of any person other than a holder for value 
without notice.—Farmers’ & Merchants’ State 
Bank v. Shaffer, Iowa, 147 N. W. 8651. 

11. Interest.—Where a note stipulated that 
it should bear interest at 10 per cent per an- 
num, without stipulating for interest after ma- 
turity, it bore interest at 10 per cent until 
maturity, and thereafter at 6 per cent.—Harbi- 
son v. Hammons, Ark., 167 S. W. 849 

12.——Renewal.—The giving and acceptance 
of a renewal note is not a payment of the origi- 
nal note, unless it is so expressly agreed, though 
the original note is surrendered; and the pre- 
sumption is against such agreement.—Bridge 
ote ca Mut. Life Ins. Co., Cal., 141 Pac. 

io. 





13. Carriers of Gouds.—Conversion.—Both un- 
der the Carmack Amendment of the Interstate 
Commerce Act and independent thereoi, carrier 
which delivered goods to the consignee after 
the consignor had surrendered the bill of lading 
to the carrier and ordered the return of the 
goods held liable as for a conversion.—Coovert 
v. Spokane, P. & S. Ry. Co., Wash., 141 Pac. 
324. 


14. Carriers of Passengers—Regulation.—A 
street railroad may lawfully run short and long 
service cars on the same line, and if they are 
adequately marked, or the conductor notifies a 
passenger, may require passengers desiring to 
go beyond the short service terminus to take a 
long service car.—Goodman v. New York Kys. 
Co., 148 N. Y. Supp. 279. ‘ 

15. Champerty and Maintenance—Occupancy 
of Land.—Where one was in actual occupancy 
of a part of a tract and had well-marked lines 
around the remainder, the operation of the 
champerty statute reached the entire tract as to 
a conveyance by one not in possession, whether 
inclosed or not.—Le Moyne v. Litton, Ky., 167 
S. W. 912. 

16. Commerce—lIntrastate Rates. — Congress 
may prevent the common instrumentalities of 
interstate and intrastate commercial inter- 
course from being used in their intrastate 
operations to the injury of interstate com- 
merce.—Houston, E. & W. T. R. Co. v. United 
States, 34 Sup. Ct. Rep. 833. 

17. Police Power}—The states having re- 
served to themselves the police power, any rea- 
sonable regulation exercised under such power 
may be enforced against one engaged in inter- 
state commerce transacting business within the 
states, though interfering directly with such 
commerce.—Welch v. Dean, Mont., 141 Pac. 548. 

18. State Boundaries.—A state, or a munici- 
pality, acting under its authority, may not, con- 
sistently with the commerce clause of the fed- 
eral constitution, require a Canadian corporation, 
operating a ferry over the boundary stréam 
between such state and Canada, to take out a 
license and pay a license fee as a condition pre- 
cedent to receiving and landing persons and 
property at its wharf in such municipality.— 
City of Sault Ste. Marie v. International Transit 
Co., 34 Sup. Ct. Rep. 826. 

19.——-State Boundaries.—A state may fix 
reasonable rates for ferriage from its shore to 
the shore of another state over a boundary 
steam, until Congess regulates such rates.—Port 
Richmond & Bergen Point Ferry Co. v. Board of 
Chosen Freeholders of Hudson County, 34 Sup. 
Ct. Rep. 821. 
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20. Compromise and Settlement—Contract.— 
Settlement contract between the parties pro- 
viding for the abrogation of pre-existing con- 
tracts held not to annul a secured note executed 
by plaintiff to defendant company, which the 
settlement provided should be paid by plain- 
tiff’s delivery of a specified quantity of lumber 
under a contract of settlement.—Sconce v. 
ae Surmeyer Lumber Co., Mo., 167 S. W. 


21.——-Suit.— Before an injured person can sue 
for damages growing out of a tort for which he 
has been induced by fraud to make a settlement, 
he must return the consideration received for 
the settlement.—South Bend & Mishawaka Gas 
Co. v. Jensen, Ind., 105 N. E. 774. 


22. Constitutional Law—14th Amendment.— 
The equal protection of the laws clause of 
Const. U. S. Amend. 14, is not infringed by 
Pub. Laws Ga., 1908, pp. 50, 51, requiring loco- 
motives on the main line to be equipped with 
electric headlights, because the act may not ap- 
ply to receivers operating railways.—Atlantic 
Coast Line R. Co. v. State of Georgia, 34 Sup. 
Ct. Rep. 829. 

23.——-Class Legislation.—Singling out per- 
sons, firms, or corporations engaged in mining 
and manufacturing alone to be forbidden to is- 
sue orders for the payment of labor not redeem- 
able in money, as is done by Act Va., Feb. 13, 
1888, does not render such statute invalid under 
Const. U. S. Amend. 14, as class legislation.— 
Keokee Consol. Coke Co. v. Taylor, 34 Sup. Ct. 
Rep. 856. 

24, Commerce Commission.—Congress may 
delegate to the Interstate Commerce Commis- 
sion authority to control the intrastate rates 
maintained by a carrier under state authority 
to the extent necessary to remove the result- 
ing unjust discrimination against interstate 
commerce.—Houston, E. & W. T. R. Co. v. United 
States, 34 Sup. Ct. Rep. 833. 

25. Marriages.—St. 1913, § 2339m, requiring 
male applicants for marriage license to file with 
the county clerk a physician’s certificate that 
they are free from venereal disease, but not 
making similar requirement of the woman, is 
not unconstitutional as making an arbitrary and 
unreasonable _ classification.—Peterson v. Wi- 
dule, Wis., 147 N. W. 966. 

26. Unlawful Combinations.—Confining to 
manufacturers and vendors of articles the prohi- 
bitions of Rev. St. Mo. 1909, against combina- 
tions to lessen competition and regulate prices, 
while permitting such combinations among pur- 
chasers, does not deny the equal protection of 
the laws, within Const. U. S. Amend. 14.—In- 
ternational Harvester Co. v. State of Missouri ex 
inf. Attorney General, 34 Sup. Ct. Rep. 859. 

27. Contracts—Consideration.—An alteration 
of a contract for the sale of land, whereby time 
of performance was extended, held sufficient con- 
sideration to support an agreement reducing the 
share in the purchase price of one having only 
an equitable interest, ard who desired the ex- 
tension to protect his rights.—Leonard v. Hal- 
lett. Colo., 141 Pac. 481. 

28. Penalty.—A contract which provided 
the same amount of damages in case of breach 
of any of several covenants of different import- 
ance held one for a penalty, not liquidated dam- 
ages.—Gougar v. Buffalo Specialty Co., Colo., 
141 Pac. 611. 

29. Statutory Regulation. — A _ contract 
which violates a statutory regulation of business 
is not void unless made so by the terms of the 
act.—Lane v. Henry, Wash., 141 Pac. 365. 

30. Corporations—Compensation.—Though di- 
rectors may appoint and fix the compensation of 
the ministerial officers of the corporation, they 
cannot, in the absence of statute, by-law, or 
charter provision, vote salaries to each other as 
mere incidents of their office.—Godley v. Cran- 
dall & Godley Co., N. Y., 105 N. E. 818. 


31. Contribution.—Where all the trustees of 
a corporation executed a note for money bor- 
rowed for the corporation, but on the matur- 
ity thereof one of the trustees refused to pay 
any part thereof, or to join with the cotrus- 
tees in renewing the note, or to recognize it as 
binding on him, and the cotrustees gave renewal 
notes and subsequently paid the debt, the trus- 
tee was liable for contribution.—Brooke vy. Boyd, 
Wash., 141 Pac. 357. 


























32. Foreign Corporation.—A conveyance of 
realty to a foreign corporation which has failed 
to file its articles of incorporation and to desig- 
nate an agent as required by Rev. Codes, § 2792, 
is void.—Dickens-West Mining Co. v. Crescent 
Min. & Mill. Co., Idaho, 141 Pac. 566. 


33. Criminal Law—Evidence.—As a general 
rule a person charged with a particular crime 
may not be’ shown to be guilty thereof by evi- 
dence showing that he has committed other 
crimes.—Peopie v. Grutz, N. Y., 105 N. E. 843. 


34. Damages—Total Destruction.—An owner 
who recovers damages for the total destruction 
of his land for farming purposes may not also 
recover for the loss of crops subsequently plant- 
ed.—Larimer & Weld Irr. Co. v. Landers, Colo., 
141 Pac. 517. 


‘35. Dead Bodies—Wills.—The court may or- 
der the removal of remains for reinterment in 
a cemetery designated in the will.—Cooney v. 
English, 148 N. Y. Supp. 285. 


36. Deeds—Delivery.—Delivery of a _ deed 
may be shown by acts without words, or by 
words without acts, or by both combined, pro- 
vided an intention appears on the part of the 
grantor to surrender dominion over the instru- 
ment, without power to recall it.—Miles v. Rob- 
ertson, Mo., 167 S. W. 1000 

37. Equity.—While contracts whereby aged 
persons convey all their property to others in 
consideration of a promise by the grantees to 
support them for life usually contain a provi- 
sion that a failure to perform the acts prom- 
ised should invalidate the instrument, yet 
where such an instrument contains no such 
clause, a court of equity will grant the relief 
upon a showing of noncompliance by the gran- 
tee.—Martinez v. Martinez, Colo., 141 Pac. 469. 

38. Love and Affection.—A deed executed 
bv a father to a child in consideration of love 
and affection, and the agreement of the child to 
support the grantor for life, is supported hv a 
food and valuable consideration.—Lee v. Lee, 
Mo., 167 S. W. 1030. 

39. Divoree—Alimony.—A provision in a de- 
cree of divorce with alimony, that, if the. hus- 
band shall appeal, he shall pay a specified sum 
each month is invalid, for jurisdiction. after the 
taking of an appeal, to make provision for tem- 
alimonv rests in the Supreme Court 











porary » 
alone.—Doolittle v. Doolittle, Iowa, 147 N. W. 
893. 

40. Desertion.—Where a husband and wife 





separated from his inabilitv to earn a living. 
and, by reason of his age, it was necessary for 
him to live with his own people. and the wife 
acquiesced therein. the separation did not con- 
stitute desertion.—Lewis v. Lewis, Cal., 141 Pac. 
367. 

41. Notice.—In view of Rev. St. Me. c. 62. 
§ 14. authorizing the court to employ any com- 
pulsory process which it deems proper. an exe- 
cution on a divorce decree. providing for pav- 
ment of alimony in installments, is not a new 
proceeding. and neither the defendant nor his 
attornev of record are entitled to notice of an 





apvlieation therefor.—Taylor v. Stowe, Mass., 
105 N. E. 890. 
42. Dower—Elements of.—Three facts are 


necessary to the existence of the right of dower: 
(1) A lawful marriage; (2) seisin of the hus- 
hand. or of some other person to his vse. dur- 
ing the marriage. of an estate of inheritance in 
the land: and (8) his death.—Murray v. Scully, 
Mo.. 167 S. W. 1017. 

43. Electricity — Licensee. — Where _ the 
branches of a tree extended over the land of 
another, the owner of the trunk of the tree, be- 
ing required by St. 1905. to remove moth nests 
from the tree. must remove them from the 
overhanging branches; hence deceased. acting 
under his orders. who extended his anpliance 
for removal of such nests over the land of the 
adjoining proprietor to reach the overhanging 
branches, was not a trespasser. whose death bv 
contact with a hich power electric wire created 
no cause of action.—Philbin v. Marlborough 
Electric Co., Mass., 105 N. E. 893. 

44, Estovpel—State——That individuals were 
permitted to occupy and use public land as their 
own for a long term of years did not estop the 
state from asserting title to it—Steckel v. Van- 
cil, Kan., 141 Pac. 550. 
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45. Evidence—Compromise.—Though evidence 
of offers to buy peace or of compromise is inad- 
missible, any distinct admissions in connection 
therewith are competent.—Langdon y. Ahrends, 
Iowa, 147 N. W. 940. 

46. Presumption.—The presumption of love 
of life is so strong that it the force of affirma- 
tive evidence and will prevail, unless so nega- 
tived by the surrounding facts and _ circum- 
stances as to leave no other reasonable hypothe- 
sis than that of suicide—-Wood v. Sovereign 
Camp of Woodmen of the World, Iowa, 147 N. 

. 888. 

Win Fraud—Misrepresentation.—A  represen- 
tation of fact, made by defendant as of his own 
knowledge, without his knowing whether it was 
true or false, Was a representation forming the 
basis of an action for deceit.—Kerr v. Shurt- 
leff, Mass., 105 N. E. 871. : 

48. Frauds, Statute of—Original Promise.— 
A promise by the officers of a corporation that 
if a contractor would release his mechanic’s 
lien upon its property and complete the work, 
doing whatever defendants “should order done,” 
they would personally pay him for all labor and 
material theretofore or thereafter furnished, 
was an original promise founded on a new con- 
sideration, and not within the statute of 
frauds.—Levitt v. Griswold, 148 N. Y. Supp. 320. 

49. Parol Evidence.—A contract for ser- 
vices not to be performed within a year, and 
required to be in writing, when embraced in 
separate writings, must disclose in the writings 
themselves, without resort to parol evidence, 
the relations between the various instruments.— 
Van Doren v. Altoon Portland Cement Co., 141 
Pac. 560. 

50. Fraudulent Conveyances—Bulk Sales 
Law.—Where a merchant conveyed his stock 
of merchandise in trust to a trustee to protect 
all his creditors, and the price received on a 
sale by the trustee was the full and fair value 
of the goods, the transaction was not in viola- 
tion of the bulk sales law.—C. F. Blanke Tea 
& Coffee Co. v. Sargent, Colo., 141 Pac. 468. 

51. Garnishment—Custodia Legis. — Where 
plaintiff recovered in an action for possession 
of an automobile, but, pending a motion for a 
new trial, the defendant in possession was 
garnisheed by plaintiff’s creditor, the court 
should either have stayed entry of judgment or 
stayed execution until the garnishment was 
disposed of.—Armour v. Seixas, Wash., 141 Pac. 
308 








52. Guaranty—Pleading.—The writer of a 
letter of introduction to the addressee, who 
extended credit. in reliance upon it, is not li- 
able under a petition not alleging that the 
statements in the letter were false to the 
knowledge of the writer, or were otherwise 
fraudulently made.—Yates Center Natl. Bank 
vy. Allen, Kan., 141 Pac. 553. 

53. Guardian and Ward—Estoppel—A_ wife 
who took her husband’s note in the settlement 
of his guardianship, receipting that it was the 
balance due in such settlement, and, when it 
was found that more was due, gave a receipt 
for the balance, accepted such note in full sat- 
isfaction—Greenup v. United States Fidelity & 
Guaranty Co., Ky., 167 S. W. 910. , 

54. Homicide—Perpetration of Felony.—Un- 
der’ Pen. Code, § 189, making a killing com- 
mitted in the perpetration or attempt to perpe- 
trate robbery murder in the first degree, any 
killing committed in the perpetration of robbery, 
though it be accidental, is murder in the first 
degree—Pcople v. Bostic, Cal., 141 Pac. 380. 

55. Husband and Wife—Action Against Hus- 
band—Since the enactment of the Weissinger 
Act of 1894, a married woman may sue and re- 
eover of her husband any debt that he may 
owe her.—Greenup v. United States Fidelity & 
Guaranty Co., Ky., 167 S. W. 910. 

5 Alienation of Affections.—A husband 
may recover for alienation of his wife’s affec- 
tions, even though she had previously been 
og a divorce.—Hostetter v. Green, Ky., 167 

- 919 





57——_Community Property.—The right of 
action for personal injuries to a wife is com- 
munity property.—Moody ‘v. Southern Pac. Co., 
Cal, 141 Pac. 388. 

58. Conspiracy.—The presumption is that 
nO conspiracy can be committed by a husband 
and wife, and it will be further presumed that 
any action by her was coerced by the husband, 
80 that she is prima facie not liable.—Doolittle 
¥. Doolittle, Iowa, 147 N. W. 893. 
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59. Separation Agreement.—A _ separation 
agreement is not binding on the wife unless 
equitable in view of all the circumstances ex- 
isting when it was executed.—Howell v. How- 
ell, Okla., 141 Pac. 412. . 


60. Injunction—Labor Union.—<Acts of defend- 
ants, individually and as members and officers 
of a local plasterers’ union, in calling a strike 
of union plasterers on a building on which 
plaintiff’s employes, not recognized by the union 
as plasterers or as eligible for membership in 
the union, were plastering by a patented pro- 
cess, to compel plaintiff to unionize its busi- 
ness and resulting in cancellation of the con- 
tract, held illegal—New England Cement Gun 
Co. v. McGivern, Mass., 105 N. E. 885. 


61. Insurance—<Accidental Injury.—Under an 





| accident policy limiting to disability or death 


resulting solely from accidental injury “inde- 
pendently of all other causes,” there can be no 
recovery for the death of the insured resulting 
from concurring effect of an injury and pre- 
existing diseases»—Maryland Casualty Co. v. 
Morrow, U. S. C. C. A., 213 Fed. 599. 

62. Accidental Injury.— Where the death of 
an insured was caused solely by an injury re- 
sulting from his slipping and falling while 
cranking the motor of an automobile, the injury 
was “accidental” within the meaning of an ac- 
cident policy.—Preferred Accident Ins. Co. v. 
Patterson, U. S. C. C. A., 213 Fed. 595. 


63. Appraisement.—Where a _ policy pro- 
vides for an appraisement, and such appraise- 
ment is a condition precedent to an action 
where no appraisement is requested by either 
party, and the company denies liability, the in- 
sured is not precluded from recovering for fail- 
ure to demand an _= appraisement.—Oklahoma 
Fire Ins. Co. v. Mundel, Okla., 141 Pac. 415. 

64. Assignment.—One to whom a life pol- 
icy is assigned as security, having the legal ti- 
tle, can collect its full amount when due; the 
assignor having merely a claim for the surplus 
after satisfaction of the secured debt.—Bridge v. 
Connecticut Mut. Life Ins. Co., Cal.. 141 Pae. 375. 

65.——Change of Beneficiary—Where a life 
policy reserved to the insured the right to 
change the beneficiary, the beneficiary acquires 
no vested interest before the death of the in- 
sured which she could surrender to the in- 
surer.—Hicks v. Northwestern Mut. Life Ins. Co. 
of Milwaukee, Iowa, 147 N. W. 883. 

66. Employers’ Liability—The parties to 
an employer’s liability insurance policy could, 
by their contract, limit the insurer’s liability 
and exempt it from liability for damages re- 
sulting from the employer’s violation of the La- 

















bor Law.—Mason-Henrv Press v. Aetna Life Ins, 
Co., N. Y.. 105 N. E. 826. 
67. Estoppel.—That a mutual benefit cer- 





tificate holder pays illegal assessments. does not 
estop him or his beneficiary from questioning 


‘tthe legality _of subsequent similar assessments. 


a <a Lodge P. v. Mims, Tex., 167 S. 
. o. 
68. Estoppel.—An insurer, agreeing to ar- 





bitrate the amount of a Joss, thereby confesses 
its liability, and it cannot escape from the ad- 
mission by subsequently violating the arbitra- 
tion agreement.—Gulf Compress Co. v. Insurance 
Co. of Pennsylvania, Tenn., 167 S. W. 859. 

69. Warranty.—A statement, in an appli- 
cation for accident insurance, that the appli- 
cant’s habits of life were correct and temperate 
is not a warranty.—Maloney v. Maryland Cas- 
ualty Co., Ark., 167 S. W. 845. 

70. Libel and Slander—Judicial Proceeding. 
—A newspaper article written in humorous vein 
charging plaintiff with grand larceny, by sug- 
gesting that he had feloniously swallowed a 
diamond ring and that he had been arrested 
on the charge, was not privileged; it not being 
a fair and impartial report of a judicial pro- 
ceeding then pending.—Bresslin v. Star Co., 148 

Supp. 295. 

71.——Libel per se.—The publication of an ar- 
ticle that plaintiff, a minor who refused to 
participate in a union strike, was a detestable 
scab and blackleg is libelous per se.—United 
Mine Workers of America v. Cromer, Ky., 167 
Ss. W. 891. 

72. Publication.—To sustain an action for 
slander, there must have been a publication of 
the slanderous words.—Economopoulos v. A. G 
Pollard Co., Mass., 105 N. E. 896. 

73. Limitation of Actions—Retrospective Ef- 
fect.—The Legislature may change the period ot 
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limitations, and may give the statute a retro- 
spective effect, provided it does not impair the 
obligation of a contract or a vested right, but 


it cannot remove_a bar of limitation which | 


has become complete, and no limitation can af- 
fect existing claims without allowing a _ rea- 
sonable time to bring actions thereon.—Heath 
v. Hazelip, Ky., 167 S. W. ‘ 

74. Malicious Prosecution—Nolle Prosequi.— 
Entry of a nolle prosequi without the procure- 
ment of the defendant, held a sufficient termina- 
tion of the prosecution in his favor to sustain 
an action for malicious prosecution, and though 
the action was brought while the court still 
had jurisdiction to set the nolle presequi aside.— 
Scheibler v. Sternburg, Tenn., 167 S. W. 866. 
75. Master and Servant—Assumption of Risk. 
The distinction between “assumed risk” and 
“contributory negligence” is of great import- 
ance in cases arising under federal Employers’ 
Liability Act, since the former bars recovery 
while the latter merely diminishes the amount 
of recovery.—Chesapeake & O. Ry. Co. v. De At- 
ley, Ky., 167 S. W. 933. 

76. Established Methods of Work.—Where 
a railroad has established a method of doing 
work involving the safety of a crossing flag- 
man, which is relied on by him, and discon- 
tinues such method, without notice or necessity, 
by failing to set the brakes on a car left stand- 
ing near the crossing, it is liable for resulting 
injuries.—Sheeby v. Minneapolis & St. L. R. Co., 
Minn., 147 N. W. 964 

77.——Hours of Service.—Where prior to the 
termination of a 16-hour period of service, a 
freight train was side-tracked and all of the 
crew relieved from duty except the fireman, 
due to an unprecedented storm, it was no de- 
fense to an action for violation of the Hours 
of Service Law, that the fireman's continued 
service was caused by act of God.—Northern 
Pac. Ry. Co. v. United States, U. S. C. C. A., 213 
Fed. 577. 

78. Safe Place to Work.s—Where plaintiff 
was injured.by timber negligently thrown 
from a conveyor by a fellow servant, and the 
place was not dangerous except as it was made 
se by the act of the fellov servant in throwing 
the timber defendant was not negligent in 
failing to provide plaintiff with a safe place of 
work.—Wood v. Potlatch Lumber Co., U. » 
Cc. A., 213 Fed. 591. 

79. Mines and Minerals—Lessee.—The owner 
of a mine which was leased is not liable to 
one who furnished labor and materials which 
benefited the mine, unless he encouraged it, or, 
knowing that plaintiff looked to him for pay- 
ment, made no objection.—Reynolds v. Norman, 
Colo., 141 Pac. 466. 

80. Option.—An ordinary mining lease with 
option to purchase does not create the relation 
of vendor and vendee.—Milwaukee Gold Min- 
ing Co. v. Tomkins-Christy Hardware Co., Colo., 
141 Pac. 527. 

81. Navigable Waters—Reasonable Use.— 
The Legislature may grant land under naviga- 
ble waters to private persons or corporations 
for beneficial enjoyment, provided the use is 
reasonable and for the public benefit or not in- 
jurious to the public.—Long Sault Development 
Co. v. Kennedy, N. Y., 105 N. E. 849. 

82. Negligence—Imputability.—The contribu- 
tory negligence of a parent is not imputed to a 
child six years old suing for a personal injury. 
-—-Gregg v. King County, Wash., 141 Pac. 340. 

83. Principal and Agent—Ratification.—An 
agent who has no power to appoint a subagent 
eannot ratify the act of a subagent so as to 
bind his’ principal—Thompson v. Michigan 
Mut. Life Ins. Co., Ind., 105 N. E. 780. 

84. Principal and Surety—Strictissimi Juris. 
—A surety for hire cannot invoke the rule of 
strictissimi juris, and its rights are measured 
by the law applicable to insurance contracts.— 
American Surety Co. of New York v. Pangburn, 
Ind., 105 N. E. 769. 

85. Quieting Title—Decree as Vesting Title. 
—The plaintiff does not acquire title by a de- 
eree that she is the owner; but the decree is 
evidence of title in her as against defendants 
and their privies.—Elwert v. Reid, Ore., 
Pac. 540. 

86. Records—Index.—The index to a deed rec- 
ord is as much a part of such record as the 
record of the instruments themselves.—Clinch- 
field Coal Corporation v. Steinman,.U. 8S. C. C. 
A., 213 Fed. 557. 

87. Reformation of Instruments—Remedy at 
Law.—Where part of a description is inconsis- 


























tent with other parts, and the remaining part 
is sufficient to designate the land, a remedy ig 
afforded at law by disregarding the false de- 
scription and giving effect to the other calls, 
and a resort to equity for the correction of the 
description is unnecessary.—Walker v. Garner, 
Mo., 167 S. W. 9565. 


88. Removal of Causes—Suit Between Non- 
residents.—Where plaintiff, a resident of Wyo- 
ming, sued defendant, a Maryland corporation, 
in a Montana state court, plaintiff could ob- 
ject to the removal of the cause to the federal 
court sitting in Montana.—St. John v. United 
States Fidelity & Guaranty Co., U. S. D. C., 248 
Fed. 685. 

89. Sales—Rescission.—An insolvent, who, 
with knowledge of his insolvency, buys prop- 
erty on credit with intent of not paying for 
it, is guilty of fraud justifying rescission of 





the contract.—Scandinavian-American Trading 
Co. v. Skinner, Ind., 105 N. E. 784. 
$0. Rescission.—A buyer cannot rescind 





the purchase of an automobile for breach of 
warranty after the machine had been greatly 
damaged through his fault.—Burnley v. Shinn, 
Wash., 141 Pac. 326. 

91. Specific Performance—Mutuality.—Where 
a parent surrendered the custody of his child 
testator’s agreement to rear and educate her, 
and to make provision for her in his will, and 
the child resided with testator pursuant to the 
agreement, enforcement cannot be defeated on 
the ground that it lacked mutuality.—Oles y, 
Wilson, Colo., 141 Pac. 489. 

92. Street Railroads—Humanitarian Doctrine. 
—Where plaintiff's negligence caused him to 
enter the danger zone too late for the motor- 
man of an approaching street car to avert the 
collision, the humanitarian doctrine does not 
apply.—-Hamm v. United Rys. Co. of St. Louis, 
Mo., 167 S. W. 1070. 

93. Telegraphs and Telephones—Special Dam- 
ages.—Where a telegraph company was not 
notified, either by the language of the telegram 
or by special circumstances, that failure to 
deliver the telegram would result in certain 
special damages, such failure was not, under 
the common-law rule, the proximate cause of 
such damage.—Kolliner v. Western Union Tele- 
graph Co., Minn., 147 N. W. 961. 

94. Trusts—Resulting Trust.—The facts out 
of which a resulting trust arises may be proved 
by parol.—McPherrin v. Fair, Colo., 141 Pat 

la. 

95. Vendor and Purchaser—Time of Essence. 
—A contract to convey realty providing that 
the deal shall be closed within 60 days, but 
containing no other limitation of time, does 
not, on its face, purport to make time of the 
essence of the contract.—Knipe v. Troika, Kan, 
141 Pac. 557. 

96. Waters and Water Courses—Prescriptive 
Right.—A prescriptive right to maintain a dam 
in a stream did not authorize its maintenance 
at a greater height than the old dam as _ used 
for the prescriptive period.—Iowa Power Co, ¥. 
Hoover, Iowa, 147 N. W. 858. 

97. Wills—Attesting Witness.—Declarations 
of an attesting witness to a will, contrary t0 
his certificate of attestation and his sworn testi 
mony, when testified to only by a contestant, ale 
of trifling weight—In re Hoffman's Will, 148™ 
Y. Supp. 357. 

98. Construction.—The court can, in order 
to give effect to the obvious intention of the 
testator, where express and formal words have 
been omitted, supply them by implication, so 4% 
to carry into effect his intention, if it can 
reasonably ascertained from the language us 
—Turnbull vy. Whitmore, Mass., 105 N. E. 861 

99. Contingent Interest.—Under a devise # 
real property in trust for the support of the 
trustee’s wife and children, he to have the com 
trol of the property for such purpose, and at his 
death the trust to end and the property t@ 
descend to his heirs per stirpes, the death of ome 
of the trustee’s sons before him terminated the 
son’s contingent interest in the estate.—Bank of 
Taylorsville v. VandykKe, Ky., 167 S. W. 869. 

100. Lawful Issue.—Will construed, and 
held,- that the words “lawful issue of any 
ceased child” did not include testator’s grant 
daughter, whose parent was dead when the will 
was executed, and such granddaughter could 
not share in the lapsed share of testator’ 
daughter; who died after testator’s death— 
Vanderpoel v. Vanderpoel, 148 N. Y. Supp. 311. 
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